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Ex Parte
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Secretary
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445 1ih Street, SW
Washington, D.C. 20554

1300 I Street, NW, Suite 400 West
Washington, DC 20005
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Re: Verizon Telephone Companies Petition For Reconsideration, "In the Matter of Stale
or Moot Docketed Proceedings", CC Docket Nos. 93-193,94-65 and 94-157

Dear Ms. Dortch:

As is shown in the attached timeline, Verizon always has followed the Commission's instructions
related to the "RAO 20" rule, which required the carriers to deduct liabilities related to other
postretirement employee benefits ("OPEBs") from the interstate rate base. In 1992, the
Commission staff issued the RAO 20 letter instructing the carriers to deduct OPEB liabilities
from their rate bases. Accordingly, Verizon deducted these liabilities and therefore reported
higher rates of return for purposes of calculating sharing and lower fOlmula adjustments under
price caps. In early 1996, the Commission issued an order reversing RAO 20, finding that the
bureau's interpretation was inconsistent with the Commission's Part 65 rate base rules, which do
not provide for deduction of these liabilities. Accordingly, in the annual 1996 tariff filings under
investigation in the above-referenced proceeding, Verizon did not deduct OPEB liabilities from
the rate base in calculating the sharing and lower formula adjustments. In 1997, the Commission
modified Part 65 to require deduction of OPEB liabilities. Verizon complied with that order in
its 1997 and later annual access tariff filings.

In determining the lawfulness of Verizon's 1996 tariffs, which complied with the Commission's
order reversing RAO 20, the Commission cannot rely on the § 201 (b) "just and reasonable"
standard to circumvent the statutory requirements for amending, and for modifying its



interpretation of, its accounting rules. As is explained in the attachment, when a carrier complies
fully with the Commission's price cap rules, its rates are just and reasonable by definition.

Sincerely,

Is/Susanne Guyer

Attachments

cc: W. Maher
T. Preiss
D. Shetler
1. Jackson
M. Dailey



ATTACHMENT A



RAO 20 Timeline

January 1987 - Commission proposes accounting rules for rate base, includes a deduction
proposal that "the interstate portion ofzero-cost funds shall be deducted from the
interstate rate base"

December 1987 -The Commission adopts more narrow accounting rules:

Sec. 65.800 "The rate base shall consist of the interstate portion of the accounts
listed in Sec. 65.82 ... minus any deducted items computed in accordance with
65.830."

Sec. 65.830 - "The following items shall be deducted from the interstate rate base
... (3) The interstate portion of unfunded accrued pension costs (Account 4310)."

1992 - Staff issues RAO 20 requiring ILECs to deduct OPEB liabilities from the rate
base.

March 1996

Commission vacates this pOltion of RAO 20 on the grounds that the regulations
"define[d] explicitly those items to be included in, or excluded from, the interstate
rate base" and the Bureau's requirement to exclude OPEBs "directed [an]
exclusion [] from ... the rate base for which the Pmt 65 rules do not specifically
provide."

In same order, Commission launches rulemaking to amend Pmt 65 prospectively.

June 1996 - Verizon companies file annual tariffs reversing their Rate Base deductions
on RAO 20. Staff places filing under investigation, but no further pleadings are sought
until more than seven years later.

Feb 1997-

Commission denies MCI reconsideration petition, rejecting MCl's argument that
even if staff can't interpret rules to require deduction of OPEBs from rate base,
the Commission can. Commission finds that "[g]iving rate base recognition to
OPEB in Part 65 would constitute a rule change for which proper notice and
comment must be given."

In the same order, Commission adopts a prospective rule to require rate base
deduction of OPEBs.



ATTACHMENT B



VERIZON'S 1996 TARIFFED RATES WERE JUST AND REASONABLE

Verizon has demonstrated in its previous submissions that its 1996 tariff filings were

made in compliance with the rate base rules then in effect, as well as the Commission's

interpretation of those rules, and that the Commission cannot retroactively change its rules.

Some parties, however, have claimed that the Commission may, under §§ 201(b) and 204(a),

declare a carrier's rates unjust and unreasonable notwithstanding that the carrier's tariff complies

with the Commission's rules in every respect, simply by identifying an issue that the

Commission did not expressly contemplate at the time it established those rules. But as Verizon

has also demonstrated, and the Commission itself has held, the rules that the Commission

adopted contain no gaps that could be filled through interpretation; instead, those rules "define[d]

explicitly those items to be included in, or excluded from, the interstate rate base" for purposes

of calculating a carrier's sharing obligation,l such that "a rule change" was necessary to add

OPEBs to the list of items to be deducted?

Here, Verizon addresses three additional points. First, when a can-ier complies fully with

the Commission's price cap rules, its rates are just and reasonable by definition, and the

Commission cannot rely on § 201 (b), in a tariff investigation, to circumvent the statutory

requirements for amending, and for modifYing its interpretation of, its regulation. Second, even

ifthe Commission had any such authority, Verizon's treatment ofOPEBs was just and

1 Memorandum Opinion and Order and Notice of Proposed Rulemaking, Responsible
Accounting Officer Letter 20, Uniform Accountingfor Postretirement Benefits Other Than
Pension in Part 32; Amendments to Part 65, Interstate Rate ofReturn Prescription Procedures
and Methodologies, Subpart G, Rate Base, 11 FCC Rcd 2957, ~ 25 (1996) ("RAO 20 Rescission
Order').

2 See Report and Order, Responsible Accounting Officer Letter 20, Uniform Accounting
for Postretirement Benefits Other Than Pension in Part 32; Amendments to Part 65, Interstate
Rate ofReturn Prescription Procedures and Methodologies, Subpart G, Rate Base, 12 FCC Red
2321, ~ 28 (1997) ("RAO 20 Rulemaking").



reasonable, particularly in light of the fact that Verizon's tariffs were filed just months after the

Commission told carriers that the "Part 65 rules do not specifically provide" for the "exclusion[]

[ofOPEBs] from ... the rate base." RAO 20 Rescission Order ~ 25. Third, because refunds are

a matter of the Commission's equitable discretion, requiring refunds in these circumstances

would be decidedly inequitable.

1. Before 1990, LEC rates were subject to traditional rate-of-return regulation, under

which carriers were allowed to "charge rates no higher than necessary to obtain sufficient

revenue to cover their costs and achieve a fair return on equity." National Rural Telecom Ass 'n

v. FCC, 988 F.2d 174, 177-78 (D.C. Cir. 1993) (internal quotation marks omitted). In 1990,

however, the Commission decided to replace rate-of-return regulation for LECs with a form of

"incentive regulation" that focuses on prices rather than returns and that rewards efficiency by

"harness[ing] the profit-making incentives common to all businesses." Second Report and

Order, Policy and Rules Concerning Rates for Dominant Carriers, 5 FCC Rcd 6786, ~ 2 (1990)?

In addition to providing more appropriate economic incentives, price cap regulation also

"substantially mitigates the administrative burdens carriers face in preparing and filing tariffs" by

focusing on whether LECs' "prices are within the cap limitations" calculated under the

Commission's rules. [d. ~ 37. Because the Commission designed its price cap rules to result in

3 Under price cap regulation, the Commission fixed the maximum initial prices a
company can charge for its services, represented by the company's "price cap index" or "PCl."
The Commission required LECs to reduce their price caps each year by a specified percentage,
known as the "productivity offset" or "X-Factor," which reflect the Commission's "estimate of
obtainable efficiency gains." National Rural Telecom, 988 F.2d at 183. A carrier that could cut
its costs by more than the productivity factor would benefit from increased earnings, while a
can-ier that fell short would suffer decreased earnings, providing a strong incentive to increase
productivity.

2



just and reasonable rates,4 the Commission could monitor LEe's compliance with those rules in

calculating the price caps and thereby avoid the extensive and particularized debates about cost

justification that occurred under the prior regime.

For these reasons, the Commission long-ago made clear that, under its price cap regime,

"the extent to which the rates and other terms of [a LEC' s] tariff are just and reasonable could

only be determined with reference to price cap regulation."s As a result, and as the Commission

has held, when a carrier "compl[ies] fully with price cap requirements," the "overall earnings

produced by [its] rates ... will be just and reasonable." Order on Reconsideration, Policy and

Rules Concerning Ratesfor Dominant Carriers, 6 FCC Rcd 2637, ~ 202 (1992) (emphasis

added). Indeed, the Commission went further and held that challenges "based upon total

interstate earnings" are "foreclosed by price cap regulation." Id. ~ 153 n.211 (emphasis added).

These rules apply here to preclude the Commission from relying on § 201 (b) to find that

Verizon's 1996 tariffed rates were unjust and unreasonable notwithstanding Verizon' s full

compliance with the price cap requirements in effect at that time. Indeed, the Commission has

never had the authority - either under rate-of-retum or price-cap regulation - to amend its rate

regulations in the course of a tariff investigation. As Verizon has previously demonstrated, the

rules in effect in 1996, by their terms, were mandatory and precluded carriers fi·om including any

assets in or excluding any liabilities fi'om - the rate base that were not expressly set forth in

4 See, e.g., First Report and Order, Access Charge Reform; Price Cap Peifonnance
Reviewfor Local Exchange Carriers; Transport Rate Structure and Pricing; End User Common
Line Charges, 12 FCC Rcd 15982, ~ 273 (1997) ("[o]ur access charge and price cap rules are
designed to ensure that access charges remain within the zone of reasonableness defining rates
that are just and reasonable") (internal quotation marks omitted).

S Memorandum Opinion and Order on Remand, Southwestern Bell Tel. Co. Application
for Review, 8 FCC Rcd 2261, ~ 7 n.9 (1993) (emphasis added).
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those rules. 6 Accordingly, in its 1996 tariff filings, Verizon complied with terms of the price cap

rules, by not deducting OPEBs from its rate base and by reversing prior deductions of OPEBs,

which had been made pursuant to the unlawful RAO 20 Letter. The effect ofVerizon's

treatment of OPEBs was to reduce the amount of the sharing obligation that would otherwise

have been included in Verizon's price caps in its 1996 tariff filings and thus to permit higher

overall rates. 7 A finding that Verizon's treatment ofOPEBs was unjust and unreasonable,

therefore, would constitute precisely the type of challenge that the Commission has held is

"foreclosed by price cap regulation" because "rates that comply fully with price cap

requirements will be just and reasonable." Id. ~~ 153 n.211, 202.

Although price cap regulation does not eliminate all of the Commission's authority under

§ 201(b) to "ensur[e] th[at] price cap LEC rates are just and reasonable,,,g the Commission's

authority is limited to instances where, unlike in determining what to deduct fi'om the rate base,

the price cap rules, by their terms, are ambiguous. Thus, when the Commission did "not specify

the precise steps that price cap LECs must take to implement [a] permitted revenue methodology

for each exogenous adjustment," it "emphasize[d] that price cap LECs must implement this

methodology in a manner consistent with their obligation ... to tariff just and reasonable rates"

and stated that it would "carefully review the ... methodology" each LEC selected. Access

Charge Reform Tariff Order ~ 89 (emphasis added). In that same order, the Commission

rejected claims by one LEC that the Commission lacked authority under § 201 (b) to find that

6 See, e.g., Letter from Joseph DiBella, Verizon, to Marlene H. Dortch, FCC, CC Docket
Nos. 93-193 et ai., Attach. 1 at 3-5 (filed May 13,2004).

7 There is no challenge to the reasonableness of any of the specific rates in the 1996 tariff
filings.

gMemorandum Opinion and Order, Tariffs Implementing Access Charge Reform, 13
FCC Rcd 14683, ~ 53 (1998) ("Access Charge Reform Tariff Order').
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carriers had miscalculated their CCL rates by understating the "base factor cost" projections

("BFP") used to establish the level of end-user common line rates. See id. ~ 53. Because the

price cap rules did not establish "any particular methodology for use by the LECs in preparing

their BFP[s],,,9 the Commission found that it retained the authority under § 201 "to determine

whether price cap LECs have ... us[ed] this methodology correctly." Access Charge Reform

Tariff Order ~ 55.

None ofthese situations is present here - the Part 65 rules "prescribe[]" and "specify"

the "precise steps" that a LEC must follow with respect to calculating its rate base, and there is

no dispute that Verizon followed those steps "correctly." Accordingly, the Commission cannot

now find, under § 201(b), that Verizon should have ignored the explicit accounting practices in

the Commission's rate base rules. Indeed, the Common Carrier Bureau ("Bureau"), in setting the

1996 tariff filings for investigations, recognized that such an investigation is limited to

determining "lawfulness under existing rules." Memorandum Opinion and Order, 1996 Annual

Access TariffFilings , 11 FCC 7564, ~ 19 (Comm. Carr. Bur. 1996) (emphasis added) ("1996

Annual Access TariffFilings"). Thus, the Bureau explained that "the Commission ... should

determine the correct application of our rules to the LECs' treatment of OPEBs in their 1996

annual filings." Id. The Bureau did not suggest that the Commission could determine that the

LECs' treatment ofOPEBs was unlawful notwithstanding the requirements of the Commission's

rules. 10

9 Memorandum Opinion and Order, 1997 Annual Access TariffFilings, 13 FCC Rcd.
3815, ~ 76 (1997).

10 Although the Bureau suggested that it might "be possible to interpret our rules to
permit a case-by-case evaluation of the correct rate base treatment of costs not explicitly
identified in Part 65," 1996 Annual Access TariffFilings ~ 19, the Commission rejected that
possibility in 1997, holding that requiring deduction ofOPEBs "constitute[d] a rule change" and

5



2. In any event, Verizon' s treatment of OPEBs was independently just and

reasonable. In the RAG 20 Rulemaking, the Commission revised its previous rule requiring rate

base deductions only for pensions and not for any of the other long-telm liabilities in Account

4310, and in its place adopted a rule that requires deduction of "all of the zero-cost funds

recorded in Account 4310." RAG 20 Rulemaking ~ 14.11 Contrary to the Commission's

conclusion in that order, however, OPEBs are not a "source[] of funds that providers] capital [to

the LEC] at 'zero cost' to investors.,,12 Because caniers did not begin accounting for OPEBs on

an accrual basis - that is, recognizing OPEBs as an expense at the time employees earn their

future benefits, as opposed to when the carrier incurs the cost of the OPEBs until after the

Commission adopted price caps, those OPEB expenses were not part of the revenue requirements

under rate-of-return regulation and were not included in the initial price caps. Moreover, the

Commission has limited carriers' ability to recover their accrued OPEB expenses from

ratepayers, by denying exogenous treatment of these costs on an on-going basis. From a rate

recovery perspective, therefore, OPEBs are unlike pensions which had been accounted for on

an accrual basis prior to the institution ofprice cap regulation and were thus part of the rate base

included in the initial price caps. That is, while caniers recovered their pension costs from

could not be accomplished "through an interpretation" of the existing rules, RAG 20 Rulemaking
~~ 25,28.

11 As Verizon has demonstrated previously, in 1986 the Commission proposed a rule that
would have required rate base deduction of all zero-cost funds included in Account 4310, but
ultimately chose to require deduction only of the portion of Account 4310 representing pensions.
See Notice of Proposed Rulemaking, Amendment ofPart 65 C!f the Commission's Rules to
Prescribe Components ofthe Rate Bases and Net Incomes ofDominant Carriers, 2 FCC Rcd
332, App. A (1986) (proposed 47 C.F.R §§ 65.81O(b), 65.830); Report and Order, Amendment
C!fPart 65 C!f the Commission's Rules to Prescribe Components ofthe Rate Base and Net Income
ofDominant Carriers, 3 FCC Rcd 269, App. B (1987) ("Amendment ofPart 65") (promulgating
47 C.F.R § 65.830).

17- Amendment ofPart 65 ~ 51.
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